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STATEMENT OF QUESTIONS PRESENTED. 

Has the plaintiff who was born in Italy on September 28, 
1913, of an American citizen father, and who came to the 
United States for permanent residence in 1931 and was 
forced, thereafter, to return to the country of her birth and 
whose father, during plaintiff’s minority, allegedly reac¬ 
quired citizenship of his native country, expatriated herself 
by her failure to return to the United States within two 
years after the effective date of the Nationality Act of 
1940? 
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I 


No. 11057. 


ROSA SEGRETI, Appellant , 
v. 

DEAN ACHESON, Secretary of State, Appellee . 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

The United States District Court for the District of Co¬ 
lumbia had jurisdiction, under Section 513 of the National¬ 
ity Act of October 14,1940; 55 Statutes 1171, Chapter 876, 
Title 1, Subchapter 5; 8 U. S. C. A. Section 903. This 
court has jurisdiction to review the judgment by reason of 
Section 1291 and 1292 of Title 28, U. S- Code. ' 

STATEMENT OF CASE. 

This is an appeal from an order granting a motion for 
summary judgment. The plaintiff was bom on September 
28, 1913, in Italy of an American father who was born in 
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Italy and became a naturalized citizen of tbe United States 
on September 13,1904. The Plaintiff’s father made a tem¬ 
porary visit to Italy and remained there from 1912 to 1919, 
when he returned to this country on an American passport. 
He again made a temporary visit to Italy in 1921, traveling 
under an American passport; on June 23, 1923, the plain¬ 
tiff’s father made application for an American passport 
for the purpose of returning to the United States but the 
same was denied him. Because of his great desire to re¬ 
turn to the United States and to live with his children and 
to attend to his business here, and because no other avenue 
was open to him, he applied for and received, in 1930, an 
Italian passport which permitted him to return to the 
United States. 

The plaintiff, after having taken the oath of allegiance to 
the United States, arrived in the United States for perma¬ 
nent residence in May of 1931, at which time, she went to 
live with her father, mother, sister and five brothers, all of 
whom were Am erican citizens and living in the District of 
Columbia. Affter living here for a short period of time, 
she fell desperately ill and was advised by her physician 
to return to Italy so as to enable her to regain her health 
(J. App. 3). This, she did in June of 1932. 

On January 21, 1947, plaintiff made application for an 
American passport so as to enable her to return to this 
country. The passport was refused by the Department of 
State (J. App. 4) on the grounds that the plaintiff had 
expatriated herself by her failure to return to the United 
States prior to January 13, 1943; i.e., within two years 
after the effective date of the Nationality Act of 1940, Sec¬ 
tion 401a. 

^ STATEMENT OF ERRORS. 

The court erred in granting the defendant’s motion for 
summary judgment. 

The court erred in holding that the Nationality Act of 
1940 was applicable to the case at bar. 


The court erred in not holding that the plaintiff’s rights 
were governed by the Nationality Act of March 2,1907. 

The court erred in ruling that the plaintiff was not a 
citizen of the United States because she had expatriated 
herself by her failure to return to the United States prior 
to January 13, 1943, as required by the Nationality Act of 
1940. 

SUMMARY OF ARGUMENT. 

The Nationality Act of March 2, 1907, and not the Na¬ 
tionality Act of 1940, is applicable to the case at bar. 

Under the Nationality Act of March 2,1907, the plaintiff 
could have remained in Italy indefinitely and wonld not 
have lost her American citizenship. 

The plaintiff has been, since birth, and is now a citizen 
of the United States and the reacquisition of Italian citizen¬ 
ship by her father did not effect the status of the plaintiff 
as a citizen of the United States. 

ARGUMENT. 

The Nationality Act of March, 1907, with reference to 
children bom out of the United States whose fathers were 
citizens thereof, provided as follows: 

“All such children who continue to reside outside of 
the United States shall, in order to receive the protec¬ 
tion of this Government, be required upon reaching the 
age of eighteen years to record at an American Consu¬ 
late their intention to become residents and remain citi¬ 
zens of the United States, and shall be further required 
to take the oath of allegiance to the United States upon 
attaining their majority. Duplicates of any evidence, 
registration or other acts, required by this section, shall 
be filed with the Department of State for record.” 

The above section of the Nationality Act only requires that 
such children who continue to reside out of the United 
States shall, in order to receive protection from this Gov¬ 
ernment upon reaching the age of eighteen years, record at 
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an American Consulate their intention to become residents 
and remain citizens of the United States and shall further, 
upon reaching majority, take the oath of allegiance to the 
United States. 

It is respectfully submitted that under this section of the 
Nationality Act of 1907, such children could remain outside 
of the United States indefinitely and that they, at all times, 
would be American citizens. In fact, the act states that if 
such children want to continue to reside outside of the 
United States, in order to receive the protection of the 
Government, shall, when they are eighteen years of age, 
record at an American Consulate their intentions of becom¬ 
ing residents of the United States; and further, upon reach¬ 
ing majority, shall take the oath of allegiance to the United 
States. This section does not state that these acts should 
be done in order for the children to become citizens of the 
United States, they are already citizens of the United 
States and will always remain as such unless they do some 
voluntary overt act amounting to expatriation; these acts 
are to be done only, and only, if they desire to continue to 
reside outside of the United States and want the protection 
of our Government. Even though none of these acts are 
done, the said citizen children will not lose their citizenship 
by remaining abroad upon reaching their majority or 
otherwise. 

It is respectfully submitted that the plaintiff not only 
did declare her intention to become a resident and remain 
a citizen of the United States hut in addition thereto, did 
come to the United States and made her permanent resi¬ 
dence here. 

When the plaintiff arrived here in May of 1931, she had 
the bona fide intention of permanently residing here and 
making this country her home. All of her family ties were 
here; i.e., her father, mother, sister and five brothers— 
nothing remained for her in Italy. It may be well to note 
that even if she had done none of these things, nevertheless, 
her citizenship would not have been lost. 
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In the case of Haalamd v. Attorney General of the United 
Stales, 42 F. Snpp. 13, the court held: 

“The statute, regarding citizenship of children bom 
abroad of American parents and providing that such 
children who continue to reside outside the United 
States shall, to receive protection of the United States 
Government, be required upon reaching age of eighteen 
years to record at an American Consulate their inten¬ 
tion to become residents and remain citizens of United 
States and to take an oath of allegiance to United 
States upon attaining their majority, does not mean 
that if a child comes to United States before attaining 
his majority with bona fide intention of permanently 
residing there, without having recorded his intention 
and taken oath of allegiance as stipulated in statute, he 
will lose his citizenship.” 

It may be true that in the Haaland case, the petitioner 
remained in this country and in the case at bar, plaintiff 
temporarily returned to Italy; but this should make no dif¬ 
ference because whether she remained in Italy or in the 
United States, she has not lost her citizenship. Further, 
under the circumstances of this case, the plaintiff was an 
actual and bona fide resident of the United States who 
went to Italy on a temporary visit to attempt to regain her 
health. The plaintiff made application to return to this 
country on January 21, 1947. She was prevented from re¬ 
turning to the United States sooner because from 1941 to 
1946, there was a state of war in Italy and the American 
Consulates were closed. Plaintiff was, therefore, not per¬ 
mitted to return to the United States prior to January of 
1947 because of two conditions—her health and the war, 
both of which were not of her own doing and beyond her 
control. 

Under similar circumstances, in the case of Josephberg, 
Et Ah v. Markham, 152 F. (2d) 644, the court held that a 
naturalized citizen of Italian birth who temporarily re¬ 
turned to Italy in an attempt to regain his lost mental 
health and who was unable to return because of war, was 
not a resident of Italy. 
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In the case of Repetto v. Acheson > 94 F. Snpp. 623, the 
plaintiff was bora in San Francisco, California on Decem¬ 
ber 3, 1914, of an American-born mother and an Italian 
father who became a naturalized citizen of the United 
States subsequent to the plaintiff’s birth, after the death 
of the plaintiff’s mother and while the plaintiff was under 
the age of sis years, she was taken to Italy by her father 
who later reacquired Italian citizenship, and the plaintiff 
resided there until 1949, and on December 28,1935 married 
an Italian citizen and the Department of State refused to 
issue plaintiff an American passport on the basis that she 
had expatriated herself by her failure to return to the 
United States prior to January 13, 1943; i.e., within two 
years after the effective date of the Nationality Act of 1940. 
The court found: 

4 ‘Plaintiff’s permanent residence is San Francisco, 
California, within this judicial district, and she claims 
said residence as her permanent residence. At all 
times since her birth, plaintiff has been and now is a 
national and citizen of the United States of America 
with all the rights, privileges and immunities of such 
citizenship. 

“Plaintiff’s departure to the United States was pre¬ 
vented through no fault of her own, to wit, state of 
war existing in Italy from 1941 to the early part of 
1946, and removal of all American Consulates from 
Italy during the said period, and refusal by the Ameri¬ 
can Consulate Generals in Naples and Genoa in 1937, 
1941 and 1946 to provide plaintiff with an American 
travel document to return to the United States as an 
American Citizen. 

“Plaintiff is entitled to have her purported expatria¬ 
tion cancelled and further entitled to be restored to her 
full rights of citizenship and to be adjudged a citizen 
of the United States.” 


Plaintiff, in the case at bar, at no time desired or intended 
to renounce her American citizenship and as late as Janu- 


ary 23, 1947, claimed her right to American citizenship (J. 
App. p. 4). 

The conrts have generally considered expatriation as a 
matter of option and intention and mere residence abroad, 
however long continued, absolves not from allegiance for 
that accrues from new allegiance assumed abroad. 

United States v. Eliasen, 11 F. (2d) 785. 

It is the Government's contention (J. App. p. 5) that on 
July 2, 1914, plaintiff’s father reacquired Italian citizen¬ 
ship and, therefore, the plaintiff, in addition to her Ameri¬ 
can citizenship, also acquired Italian nationality through 
her father by reason of the Italian Nationality Law of June 
13,1912. 

Under similar circumstances, the case of Perkins v. Elg, 

307 U. S. 325; 59 S. Ct. 884, 83 L. Ed. 1320, held: 

“And the mere fact that the plaintiff may have ac¬ 
quired Swedish citizenship by virtue of the operation 
of the Swedish law on resumption of that citizenship 
by her parents does not compel the conclusion that 
she has lost her own citizenship acquired under our 
law. At birth, she became a citizen of the United 
States; that citizenship must be deemed to continue 
unless she has been deprived of it through the opera¬ 
tion of a treaty or Congressional enactment or by her 
voluntary action in conformity with applicable legal 
principles.” j 

i 

i 

Surely, the plaintiff has done no act to voluntarily ex- | 
patriate herself. All of her actions; i.e., the filing of her j 
intention to become a resident and a citizen of the United j 
States, taking oath of allegiance to the United States, com- j 
ing to the United States for permanent residence, are all 
acts of a person who is desirous of retaining and further j 
proving her American citizenship. 

The Nationality Act of 1907 does not provide that citi- j 
zenship may be lost by a child bom of American citizen ! 
father outside of the United States because of the reacqui- ! 
sion of foreign citizenship of the father. i 
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With reference to expatriation, Section 17 of the Na¬ 
tionality Act of 1907 states as follows: 

“Any American citizen shall be deemed to have ex¬ 
patriated himself when he has been natnralized in any 
foreign State in conformity with its laws, or when he 
has taken an oath of allegiance to any foreign State. 

“When any natnralized citizen shall have resided for 
two years in the foreign State from which he came, or 
for five years in any other foreign State it shall be pre¬ 
sumed that he has ceased to be an American citizen, and 
the place of his general abode shall be deemed his place 
of residence during said year. Such presumption may 
be overcome on the presentation of satisfactory evi¬ 
dence to a diplomatic or consular officer of the United 
States, under such rules and regulations as the De¬ 
partment of State may prescribe. Duplicates of any 
evidence, registration, or other acts required by this 
section shall be filed with the Department of State for 
record. (March 2,1907, c. 2534 §§ 2, 7, 34 Stat. 1229.) ” 

Congress has specifically stated how American citizens 
may expatriate themselves and certainly the plaintiff does 
not fall within any of the classifications. If it had been the 
intention of Congress to expatriate American citizens who, 
during their minority, also acquired foreign nationality 
because of the reacquisition of foreign citizenship by their 
parents and who after reaching their majority, remained in 
such country, Congress would have specifically stated so. 
Not having done this, we are right now in assuming that 
it was not their intention to so do. 

In the Elg case, cited above, in speaking of persons hav¬ 
ing dual allegiance, it stated as follows: 

“The statutory law of the United States affords some 
guidance but not all that could be desired, because it 
fails to announce the circumstances when the child who 
resides abroad within the territory of a State reason¬ 
ably claiming his allegiance forfeits completely the 
right to perfect his inchoate right to retain American 
citizenship. The Department must, therefore, be re¬ 
luctant to declare that particular conduct on the part 


9 


of a person after reaching adult years in a foreign 
territory produces a forfeiture or something equivalent 
to expatriation.” 

The defendant in his brief depends wholly upon the case 
of Perkins v. Elg. It is respectfully submitted that the Elg 
case concerns a plaintiff who was born in this country and 
during infancy was taken by its parents to the country of 
the parents origin where its parents resumed their former 
allegiance. In that case, the court pointed out that it has 
long been a recognized principle in this country that if a 
child bom here is taken during minority to the country of 
its parents origin where its parents resume their former 
allegiance, he does not thereby lose his citizenship in the 
United States; provided that on attaining majority, he 
elects to retain that citizenship and to return to the United 
States to resume his duties. This is not the case at bar. 
The plaintiff was not bora here; therefore, she did not have 
to make an election upon reaching her majority, the Act 
only required that if she wanted the protection of this Gov¬ 
ernment, she should, upon reaching majority, take an oath 
of allegiance to the United States. 

Further, the Elg case did not say it was imperative for 
the petitioner in that case to have returned to the United. 
States to retain her citizenship but merely said that the re¬ 
turn to the United States was the best manner of evidencing 
an intention to retain United States citizenship. Further, 
the Elg case did not attempt to set forth any measure as 
to when the return should be made. 

In the Repetto case, cited above, the plaintiff was thirty- 
five years of age when the court held that she was entitled 
to have her purported expatriation cancelled. 

The case of Hatsuye Ouye v. Acheson, 91 F. Supp. 129, is 
also illustrative of the attitude of the courts in regard to 
protracted stay of a native-born citizen. 

In the Ouye case, plaintiff was bora in the United States 
of Japanese ancestry and had a dual nationality at birth. 
She left the United States for Japan while under the age of 
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six years and remained in Japan for approximately twenty- 
one years. She was twenty-seven years of age when she 
applied for an American passport in 1948. In 1946, the 
petitioner in the Ouye case participated and voted in the 
Japanese election. On June 8, 1948, she was issued a cer¬ 
tificate of loss of nationality of the United States for hav¬ 
ing voted in the Japanese election (Section 401(e) of the 
Act). The court ignored the matter of protracted stay in 
Japan and held that the plaintiff voted as a result of being 
induced to do so by the United States through General 
Douglas MacArthur; and additionally, as a result of co¬ 
ercion due to fear of loss of food rations as well as fear of 
punishment. The court held, therefore, that the plaintiff’s 
voting was not the result of free and independent choice 
nor the result of her free and voluntary act. Judgment 
was rendered for the plaintiff adjudging her a citizen of 
the United States. 

It is respectfully submitted that if the courts have ignored 
the matter of protracted stay in a foreign state in the cases 
where affirmative acts were in issue, it becomes manifest 
that in the case at bar, plaintiff has a meritorious claim to 
her United States nationality and citizenship in that the 
plaintiff has never committed any affirmative act of expa¬ 
triation. 

The law is well settled: 

“That a child who is born an American citizen does 
not, ipso facto, lose such status merely by reason of 
change in the status of the parents.” 

Perkins v. Pig, 307 U. S. 325; 59 S. Ct. 884, 83 L. Ed. 

1320 

Eaalcmd v. Attorney Ge'neral, 42 F. Supp. 13 
In re Findcm, 4 F. Supp. 189 
In re Bolter, 66 F. Supp. 566 
Battaglino v. Marshall, 172 F. (2d) 979 

It has been the defendant’s contention throughout this 
case that the plaintiff has expatriated herself because of 
her failure to establish permanent residence in the United 
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States prior to January 13, 1943, this must also fail npon 
an additional ground. 

The Nationality Acts provide: 

“That no American citizen shall be allowed to expatri¬ 
ate himself when this country is at war.” 

This country was at war during the period of 1941 to 
1946, so therefore, it was impossible, under the law, for the 
plaintiff to have expatriated herself during that time. 

In the case of the Petition of Peterson, 33 F. Supp. 615, 
the facts are as follows: 

“Petitioner states that she was born September 14, 
1892, at Fosston, Minnesota; that on March 11, 1920, 
she married Clarence A. Peterson, a citizen of Great 
Britain being naturalized in Canada in 1913; that fol¬ 
lowing her marriage she resided with her husband in 
the Dominion of Canada until November 8, 1927, at 
which time she entered the United States through the 
port of Opheim, Montana, and has since continuously 
resided in the United States, and is now, and has been, 
residing with her husband in Yakima County, State of 
Washington, since February 8, 1937. She filed her 
petition for citizenship and in due course, on May 6, 
1940, she appeared with her witnesses before a desig¬ 
nated Naturalization Examiner, and all were examined, 
and proved her to be qualified, if alien, for citizenship. 
“The matter came before the court on the 8th day of 
May 1940, for final hearing, at which time the Exami¬ 
ner objected to her admission ‘ solely’ on the ‘question 
of alienage , 9 that being a citizen she could not expatri¬ 
ate herself by reason of Sec. 2 of the Act of March 2, 
1907, 8 U. S. C. A. § 16, the United States being at war 
from April 6, 1917, to July 2, 1921, by marrying an 
alien on March 11,1920, or otherwise.” 

The court held: 

“.. . the applicant could not claim exemption from the 
obligation of citizenship during the war ...” 

The Nationality Act of 1940 does not apply to the case at 
bar. 
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It is respectfully submitted that under identical factual 
situations, it has been held that the Act of 1907, rather than 
the Act of 1940, was determinative. 

Schaufus v. Attorney General of the United States, 
45 F. Supp. 61. 

Haaland v. Attorney General of the United States, 
42 F. Supp. 13. 

It is, therefore, respectfully submitted upon all of the 
reasons aforesaid that this case should be remanded to the 
United States District Court for the District of Columbia, 
with instructions to the said court to grant a judgment 
against Dean G. Acheson, Secretary of State, requiring 
him to cancel the purported expatriation of the plaintiff 
and restore her to full rights of citizenship and adjudge her 
to be a citizen and a national of the United States. 

Respectfully submitted, 

Joseph M. Boxtjso, 

Attorney for Appellant, 

1010 Vermont Avenue, N. W., 
Washington 5, D. C. 
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JOINT APPENDIX 

Filed Mar 241949 


UNITED STATES DISTRICT COUBT FOB THE 
DISTBICT OF COLUMBIA 

Rosa Segbeti, Belmonte Calabro, Prov. di Cosenza, Italy, 

Plaintiff, 

v. 

Dean Acheson, Secretary of State, Washington, Dt C., 

Defendant. 

Civil Action 1193—’49. 

Complaint for Judgment Declaring Plaintiff 
to be a National of the United States. 

The plaintiff, Rosa Segreti, by Joseph M. Bonuso, her 
attorney, for her complaint, alleges upon information and 
belief that: 

1. The jurisdiction of this Court arises under Section 
513 of the Nationality Act of October 14,1940; 55 Stat. 1171, 
Chapter 876, Title 1, Subchapter 5; 8 1J. S. C. A. Sec. 903; 

2. That the plaintiff is over the age of 21 years and that 
her temporary residence is Belmonte Calabro, Prov. di 
Cosenza, Italy; 

3. That the plaintiff’s father, Antonio Segreti, was na¬ 
turalized in the Supreme Court of the District of Columbia 
in Washington, District of Columbia on September 13, 
1904; 

4. That the plaintiff was bom in Belmonte Calabro, Prov. 
di Cosenza, Italy, on September 28, 1913. 

5. That the defendant. Dean Acheson, is sued in his offi¬ 
cial capacity as Secretary of State; 
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6. That in May of 1931 the plaintiff came into the United 
States for permanent residence with her sister and mother, 
and were going to live with her father and three brothers, 
who are citizens of the United States; that after being here 
a short period of time the plaintiff fell desperately ill and 
was advised by her physician, whose affidavit is attached 

hereto and made part hereof, to return to her native 
2 country so as to enable her to get well again. That 
during all of this period the plaintiff has been living 
in Italy on account of her ill health. 

7. The plaintiff’s father is now dead, but her mother and 
her three brothers, who are all American citizens, are re¬ 
siding in this country; that on January 21, 1947 plaintiff 
applied at the Office of the American Consul in Naples and 
executed a registration application as an American citizen 
and applied for a passport to the United States so as to 
enable her to visit her family here. The application for 
passport has been denied because of her failure to establish 
permanent residence in the United States prior to Janu¬ 
ary 13, 1943. 

8. The plaintiff has never applied for nor become a citizen 
of Italy. She has in no way aided or abetted the enemies 
of the United States during the war or at any time. 

9. For the reasons above, plaintiff has at all times been 
a national of the United States and the action of the Vice 
Consul of the United States at Naples and the State De¬ 
partment in holding that the plaintiff has lost her United 
States nationality, was invalid and contrary to law. 

Wherefore, the premises considered, the plaintiff prays: 

(1) That this Court enter judgment for the plaintiff 
herein declaring she is now and has been at all times since 
her birth on September 28, 1913, a national of the United 
States, and that the defendant be required to cancel the 
certificate of loss of nationality of the United States by the 
plaintiff and that she be entitled to all of the rights and 
privileges as such. 
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i 


(2) And for such other and further relief as to the Court 
may seem just and proper. 

Joseph M. Bonuso, 
Attorney for Plaintiff, 
1707 H Street, N. W., 
Washington 6, D. C. 


Filed Mar 24 1949 

Affidavit. 


Disbtict of Columbia, 55: 

I, Raphael N. Manganaro, being first duly sworn accord* 
ing to law on oath depose and say that for more than 
twenty years past I have practiced medicine and surgery 
in the District of Columbia; that I am well acquainted with 
Miss Rosa Segreti who was under my professional care 
while in this city in 1931; that during the time that Miss 
Segreti was under my professional care she was suffering j 
from general asthma; that because she was progressing i 
rather slowly I advised her to return to Italy as in my 
opinion I felt that the climate there would be better for 
her condition. 1 

1 

I have kept in contact with Miss Segreti and periodically ! 
I would inquire as to her health, and found the same to be j 
improving; that all during the time that Miss Segreti has j 
been in Italy it has been on account of her ill health and j 
because of the advice that I gave to her. j 

i 

i 

Raphael N. Maxganabo, M.D. j 


Subscribed and sworn to before me this 23 day of March, 
1949. 

Seymour Krtezer, 

Notary Public, D. C. 

My Commission expires May 14, 1952, 


1 

1 

i 

1 
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4 Filed Jan 9 1949 

Answer. 

Fibst Defense. 

The complaint fails to state a canse of action upon 
which relief may be granted 

Second Defense. 

1. Defendant is not required to answer the allegations 
contained in paragraph 1 of the complaint. 

2. Paragraph 2 of the complaint is admitted except that 
this defendant has no knowledge of the “temporary” 
nature of her residence. 

3. Admitted 

4. Admitted 

5. Defendant is not required to answer the allegations 
contained in paragraph 5. 

6. Defendant admits that the plaintiff came to the United 
States and stayed for a short time in 1931, after which she 
returned to Italy where she has since resided. Defendant 
has no knowledge or information sufficient to enable it to 
form a belief as to the truth of the other allegations con¬ 
tained in this paragraph. 

7. Defendant admits that plaintiff was denied an Amer¬ 
ican passport when she applied for same at the American 
Consulate in Naples on January 21, 1947, on the ground 
that she was not an American citizen. Defendant has no 

knowledge or information sufficient to enable it to 

5 form a belief as to the truth of the other allegations 
contained in this paragraph. 

8. Defendant denies that plaintiff never became a cit¬ 
izen of Italy. Defendant has no knowledge or information 


5 


sufficient to enable it to form a belief as to tbe truth of the 
other allegations contained in this paragraph. 

9. Denied. 

Third Defense. 

Plaintiff acquired Italian nationality on July 1, 1914, 
upon her father’s reacquisition of Italian citizenship. 

Fourth Defense. 

Plaintiff was a dual national of Italy and the United 
States and failed to make an election of American citizen¬ 
ship by establishing permanent American residence before 
January 13,1943. 


Fifth Defense. 

Plaintiff lost her American citizenship, if any, by voting 
in the Italian elections in 1946. 

Wherefore, defendant demands judgment. 

George Morris Fay, 

United States Attorney , 

Boss O’Donoghue, 

Assistant United States 
Attorney . 


6 Filed Dec 14 1950 

Pretrial Proceedings. 

Statement of Nature of Case : 


Action for declaratory judgment that plaintiff is a citi¬ 
zen of the United States. 

Plaintiff brings this action under Section 513 of the Na¬ 
tionality Act of 1940, asserting that her father was natural¬ 
ized in 1904 as a citizen of the United States; that plaintiff 


i 

i 


i 

i 

i 
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was bom in Italy on Sept. 28, 1913 and came to the United 
States in 1931 for permanent residence; that plaintiff re- 
tnraed to Italy in June 1932 because of illness and the re¬ 
commendation of her physician that the Italian climate 
would be beneficial to the health of plaintiff; that plaintiff 
applied in Jan. 1947 for a passport to the United States 
which was refused on the ground that plaintiff had failed 
to establish permanent residence In the United States prior 
to Jan. 13,1943. 

Defendant admits naturalization of father of plaintiff 
in 1904 as well as birth of plaintiff, Sept. 28, 1913, and her 
coming to the United States in 1931 and her return to Italy 
in 1392. Defendant further admits that plaintiff’s appli¬ 
cation for a U. S. passport in Jan. 1947 was refused. De¬ 
fendant denies that plaintiff did not become a citizen of 
Italy and says that plaintiff acquired Italian citizenship on 
July 1, 1914 upon her father’s reacquisition of Italian citi¬ 
zenship. Defendant further contends that plaintiff failed 
to elect United States citizenship prior to Jan. 13,1943 and 
thereby lost United States citizenship. Defendant also 
contends that plaintiff voted in the Italian elections of 1946 
and thus, lost United States citizenship. 

Burdette Shelton Matthews, 

Pretrial Judge. 

Joseph M. Bbtjnso, 

Attorney for Plaintiff, 

L. Clarke Ewing, 

Attorney for Defendant. 

• •••••••• 

7 Motion for Summary Judgment. 

Comes now the defendant in the above-mentioned 
case and by his attorney, the United States Attorney, moves 
this court for summary judgment on the ground that the 
pleadings and exhibits attached hereto and hereby incor- 
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porated herein show no genuine issue of material fact and 
the Government is entitled to judgment as a matter of law. 

George Morris Fay, 

United States Attorney, 

Boss O’Donoghue, 

Assistant United States 
Attorney, 

L. Clark Ewing, 

Assistant United States 
Attorney, 

William R. Glendon, 

Assistant United States 
Attorney . 

13th day of February, 1951. 

• •••••••• 







































































OMkhitilitMrtr---»- - . 


fen^mrTBnra*W* 1 lilH 1 1—■ t « v m 

^•4*1 

j *f r*^H .'1 )»i” 


spfcae^ 


•*w«KT»»a TTL\rl m *h*W^ !•/'!*»•• 

L*rV ->?—._i__s 

■hhUt^AL 


ir>ipri. , ■ ■■■I h i t I . rp, - »i mill! ■ 


r»r. ^-r»t-l i&Tsn^ri . 

-XBLatB aa &&gYg { > ^ =i ---— 

^-■plloantfa rather executed nr 

r - -^Mki^A^aiak 

L_<I^T?llC>tlon OB T»C JafV ~i_ _ ■■ 



olSrftiSi^iillil^ >«■< «• tb ^ImM 


























































































































I 


* X 


r;i 




^ ) 


‘v lV ' 


\ - * */>. 

^ \The Applicant was*bora in Italy on September 28, 1913. 

She olaias American citizenship through her father who was 
naturalised before the Supremo Court of the District of 
Columbia at Washington, D.C. on September 13, 1904. 

^ father died in Italy in 1943; He last 

hfuse to Ivsly in 1936.8ubsequent to his naturalization. 
he had previously resided here, from 1904 to 1909: from 
1912 to 1919; and from 1921 to 19:30.* * 

- . ** appears that, under the provisions of Article 

XX(3J of the Italian nationality Law of June 13 *1912 
the father reacquired Italian nationality on July 2 * 

1914, two years after the effective date of the above 
mentioned act. His daughter, the applicant, who acquired 
only the nationality of the United States a£ birth 
appears to have acquired Italian nationality through her 
father under the provisions of article XU of the above 
mentioned law, on July 2, "1914. 

The files of tills office dlsolose that on Ootober 
13, 1930 the father received a nonquota immigration visa 
from this Consulate General. A search of the previous 
files of this office, and of the files of the Messina 
Consulate now in the custody of this office, fails to 
reveal, however, that the father had previously lost ti* 
Amerioan citizenship he acquired in 1904. 

If there is no previous record of llr. Seyreti’s 
expatriation, It is presumed that the Department will 
concur that he hid evidence of his American citizenship 
and held hinself forth as an Itelian when he secured the 
Italian passport with which he travelled to the United 
States in 1930, and that he thereby manifested a voluntary 
acceptance of the Italian nationality he reacquired in 
1914. 

In as much as the daughter acquired Italian nation¬ 
ality through her father, and had not returned to the United 
States by January 13, 1943 she appears to have lost, under 
the provisions of Section 401(a) of the Nationality Act of 
1940, any claim she may have had to the nationality of the 
United states. 


(continued on attached sheet) 
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Passport application, Rosa Segretl. 

Continuation of opinion of Officer taking an affidavit* 


It is observed that although in her applica¬ 
tion she denies to have done so. she voted in the Italian 
.eleotlons, on March 31, 1946 and Inns ?, 1946. The true 
foots regarding the voting in her esse were furnished 
this office by the Italian official who has custody of 
the voting lists in the town in which the applicant resides. 


Hnplee. Italy 
April. 22 , 1947 
BHP:ov 



Eiohard B # Meiers 
Yioe Consul of the United States of 
America. 


'Subsequent to tbs preparation of this 
opinion, the following notation referring 
to Antonio Segretl was found on Fora Ho.176, 
the Passport Application of Angela Prbvenxana 
nee Segreti, (another daughter of Antonio 
Segretl). executed in thle Consulate General 
on Hovea&er 22 , 1937: 

"Sep Report of Xxpetrlatlo* from 
Palermo. Ho.1538 of April fg, 1937". 

The naturalization oertifloute of Antonio 
Segretl is enclosed. 


It 


CO 


Continuation of statement on Form 213 executed by 
Rosa Segreti: 


American passport issued to her by the Messina 
Consulate in 1931. Ufe remained in America only 
one year because of my bad health. 

In the United States I have five brothers and 
one sister who want us to join them there • 

I have never been employed in amy government firm. 
'I have had two Identity Cards. It seems to me that 
the first one was issued in 1937, but I don't 
remember about the other one. 

I have not voted in either the Administrative or 
Folitioal Italian elections. As my mother I receiv¬ 
ed my election certificates but I did not vote 
having heard by many pepple that as an American 
citizen it was better to not vote. 

I desire to have this statement considered an a pert of 

my application for passport executed at the American Consulete 

.General, Naples, Italy on January 21, 1947. 



American Consulate General,,Naples, Italy. 


Suscribed and sworn to before me on January 21, 1947. 



Vice Consul of the united States 
of America. 


ms. 
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17 Filed Feb 20 1951 

Answer to Motion for Summary Judgment. 

Comes now the plaintiff, Rosa Segreti, by her attorney, 
Joseph M. Bonuso, and for answer to motion for summary 
judgment states as follows: the motion for summary judg¬ 
ment should not be granted because there are manv factual 
matters which will have to be decided upon by the court at 
the trial of this case. 

One of the important questions to be decided is the effect 
of the Italian law upon the plaintiff and her birth, which 
will have to be proven by expert testimony at the trial. 

The defendant contends, by his return to and residence 
in Italy during the period from 1912 to 1919, that the plain¬ 
tiff's father reacquired Italian nationality. 

The plaintiff denies that her father ever lost his Ameri¬ 
can citizenship and, therefore, this is a question of fact to 
be determined at the trial of this case. 

Assuming for the sake of argument, that the plaintiff's 
father by his residence in Italy during the period from 
1912 to 1919, did reacquire his Italian nationality, the 
plaintiff did not and could not subsequently acquire a deriv¬ 
ative Italian citizenship. 

The plaintiff at birth was an Italian citizen. She was 
also an American citizen; therefore occupied the status of 
a dual national, not because of any derivative citizenship, 
but by her birth, therefore the cases cited by the defendant 
do not apply in the instant cause. 

18 Dual nationals at birth are free to remain abroad 
for any length of time in the same manner as native-¬ 
born Americans without dual citizenship. There is no pro¬ 
vision in our expatriation statutes which applies to dual 
nationals at birth. Section 401a of the Nationality Act of 
1940 (8 U.S.C. 801a) requires native born citizens who after 
birth and during minority acquire a foreign citizenship by 
naturalization, to elect between the two citizenships and re¬ 
turn to the United States within prescribed periods. A 
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reading of tins section as well as the Act of March 2, 1907 
(8 U.S.C. 17), its predecessor, will show that the applicable 
provisions are confined to cases of foreign naturalization. 
Since there was no foreign naturalization in the instant 
case, the section is inapplicable. That dual nationals at 
birth might remain abroad indefinitely, has been the con¬ 
sistent administrative view of the Department of Justice— 
an interpretation which is entitled to great weight. Thus 
in a case identical with the instant one, involving a native- 
born American citizen invested with Italian nationality at 
birth, the Board of Immigration Appeals said on November 
8, 1943: 

“It has not been held by this Board that a native bora 
child having dual citizenship, as in the case before us, 
must elect between two citizenships upon attaining 
majority. It has not been recognized by the courts, and 
statements implying otherwise are subject to question 
insofar as they are based upon State Department rul¬ 
ings but are elective of the right of protection and 
not of citizenship as such. Therefore, since the respon¬ 
dent was vested with United States citizenship at birth 
in this country, he could only become divested thereof 
through the method provided by the Act of March 2, 
1907.” (Matter of Nieri, Immigration File No. 56130/ 
610). 

There was and is no statutory provision in our expatria¬ 
tion statutes which divests the plaintiff of his American 
citizenship by reason of his residence abroad. 

Again assuming, for the sake of argument, that the plain¬ 
tiff’s father lost his American citizenship under section 804 
of the Nationality Act, which is as follows: 

“A person having American nationality, who is a 
minor and is residing in a foreign state with or under 
the legal custody of a parent who loses American 
19 nationality under section 804 of this chapter, shall at 
the same time lose his American nationality if such 
minor has or acquires the nationality of such foreign 
state: Provided, That, in such case, American nation- 
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ality shall not be lost as the result of loss of American 
nationality by the parent unless and until the child 
attains the age of twenty-three years without having 
acquired permanent residence in the United States.’ * 

The paintiff in 1931 acquired permanent residence in the 
United States, and it was her intention to forever reside 
here; and, therefore, her residence abroad did not in any 
way affect her American citizenship, as she did not leave 
the country voluntarily, but was done because of illness and 
on the advice of her physician. 

If the plaintiff remained abroad for too great a length of 
time her return was prevented because of ill health; pre¬ 
vented from returning because of the war and circumstances 
beyond her control, and was prevented by the defendant 
who refused to permit her to return on an American pass¬ 
port. 

It is respectfully submitted that the motion of summary 
judgment should be denied. 

' Joseph M. Bontjso, 

Attorney for Plaintiff, 

1707 H Street, N. W., 
Washington, D. C. 

#•••••••• 

20 Filed Mar 14 1951 

Order. 

This cause having come on to be heard upon defendant’s 
motion for summary judgment, and the Court having con¬ 
sidered the motion, the pleadings, and exhibits, and the 
deposition on file, and counsel for both parties having 
agreed in open court that there is no genuine issue of 
material fact, it is this 13th day of March, 1951, by the 
Court 

Obdered that defendant’s motion for summary judgment 
be, and the same is hereby sustained and judgment is here- 
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by rendered for the defendant herein, and that costs be 
assessed against the plaintiff. 

R. M. Kkech, Judge. 

21 Filed Apr 6 1951 
Motion for Reconsideration. 

Comes now the plaintiff, Rosa Segreti, by her attorney, 
and moves this Honorable Court to reconsider its order of 
March 13th, 1951, granting the motion for summary judg¬ 
ment, filed by the defendant and for cause thereof, states 
as follows: 

1. There are valid objections to the granting of this 
motion, inasmuch as the testimony of the plaintiff, a crucial 
witness, has not been presented, due solely to the defend¬ 
ant’s refusal to permit her to come to this country to testify 
in the case at bar. 

2. The plaintiff’s physician was not permitted to testify. 

3. Reference is made to the memorandum in support of 
this motion, which is attached hereto and made a part 
hereof. 

Joseph M. Boiruso, 

Attorney for Plaintiff, 

1707 H Street, N. W., 
Washington, D. C. 

22 Filed Apr 11 1951 
Opposition to Motion for Reconsideration. 

This action arises out of a complaint for a declaratory 
judgment that plaintiff be declared a citizen of the United 
States. 

Plaintiff was born in Italy September 28, 1913, of an 
Italian father who was naturalized in the United States in 
1904. In 1912 the father returned to Italy and resided 
there through 1919. Under Italian law this residence re- 
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suited in a reaeqnisition by the father of his Italian citi¬ 
zenship. Farther, this reaeqnisition of Italian citizenship 
nnder Italian law resulted in a derivative Italian nation¬ 
ality passing to the plaintiff herein. With the exception of 
one visit to the United States in 1931, the plaintiff has 
resided in Italy to date. In 1947 plaintiff applied for an 
American passport, which application was denied on the 
ground that she has expatriated herself, and from that 
denial the instant action arises. 

The defendant herein filed a motion for summary judg¬ 
ment on the grounds that plaintiff had expatriated herself 
by her failure to elect American nationality upon attaining 
her majority under the decision of Perkins v. Elg, 307 U. S. 
325, and in the alternative, that in any event she had failed 
to return to the United States within the two-year period 
prescribed by the Nationality Act of 1940,8 U. S. Code, sec¬ 
tion 801. After hearing argument on the motion, the Court 
entered an order granting the motion in which it was 
23 stated that counsel for both parties agreed in open 
court that there was no genuine issue of material fact. 

In plaintiff's motion for reconsideration, the grounds 
urged are (1) that plaintiff was not permitted to testify, 
and (2) that plaintiff's physician was not permitted to testi¬ 
fy. Counsel for plaintiff can hardly urge these grounds, 
which would present only factual matters, after having 
stipulated in open court that there was no genuine issue of 
material fact. It must be conceded that at the time of this 
admission by counsel all the pertinent facts were before him 
and he cannot now be heard to say that there remain issues 
of fact which would in any way affect the Court's action. 
The plaintiff does not urge that this is in the nature of 
newly discovered evidence and, therefore, assuming, argu¬ 
endo, that there would be an analogy between the instant 
motion and a motion for a new trial, there would still be no 
basis for any claim based upon evidence which was apparent 
to counsel at the time he filed his opposition to the motion 
for summary judgment and at the time of argument thereon. 


i 
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The case cited by plaintiff in her memorandum, Rapetto 
v. Acheson, 94 F. Supp. 623, is in no wise pertinent. That 
case involved an action for a declaratory judgment of citi¬ 
zenship of a person who several times prior to the Nation¬ 
ality Act of 1940, had attempted to return to the United 
States. Further, promptly upon the termination of hos¬ 
tilities she made a further attempt to return to the United 
States. In the light of these facts it is apparent that that 
case is not applicable to the facts at hand herein. The 
plaintiff made no effort to return to the United States prior 
to the war and the present effort to return was made some 
two years after the war. 

In view of the fact that at the time of hearing it was 
agreed by counsel that there was no genuine issue of 
24 material fact, and in view of the complete want of any 

cogent reasons for reconsideration, it is respectfully 
submitted that the plaintiff’s motion should be denied. 

George Morris Fay, 

United States Attorney. 

Boss O’DosrdGHUE, 

Assistant United States Attorney. 

William R. Glendon, 

Assistant United States Attorney. 

Certificate of Service. 

I hereby certify that service of the foregoing Opposition 
to Motion for Reconsideration was made upon plaintiff by 
mailing a copy thereof to her attorney, Joseph M. Bonuso, 
Esquire, 1705 H Street, N. W., Washington, D. this 10th 
day of April, 1951. 

William R. Glendon, 
Assistant United States Attorney. 

• •••••••• 
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25 Filed Apr 24 1951 

Order. 

Upon consideration of plaintiff’s motion for reconsidera¬ 
tion of the order of this Court dated March 13th, 1951, 
granting defendant’s motion for summary judgment, and 
memoranda in support thereof and in opposition thereto, 
filed by respective counsel, it is by the Court this 23rd day 
of April, 1951, 

Obdebed That said motion for reconsideration be and it 
hereby is denied. 

E. M. Keech, Judge. 

26 Filed May 9 1951 

Notice of Appeal. 

Notice is hereby given this 9th day of May, 1951, that 
Bosa Segreti hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 13th day of March, 1951 in 
favor of Dean Acheson against said Rosa Segreti. 

Joseph M„ Bonttso, 

Attorney for Plaintiff . 
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Deposition. 

1 Washington, D. C. 

Monday, March 5, 1951 

• ••••••••• 

3 PROCEEDINGS. 

Mr. Glendon: This is a deposition taken in the case of 
Rosa Segreti vs. Dean Acheson, Civil Action No. 1193-49, 
pursuant to the Federal Rules of Civil Procedure, notice 
herein having been given to counsel for the other side. 

Will you swear the witness, please. 

Whereupon Alessandra Luisti Del Russo was called as 
a witness by counsel for the defendant and, having been 
first duly sworn by the notary public, was examined and 
testified as follows: 

Direct examination 

By Mr. Glendon: 

Q. Will you state your name, please. A. Mrs. Alessandra 
Luini Del Russo. 

Q. And what is your profession, Mrs. Del Russo? A. I 
am an attorney at law. 

Q. And where were you admitted to practice? A. I was 
admitted to practice in the District of Columbia on June 5, 
1950. 

Q. Have you been admitted to practice any place other 
than the District of Columbia or the United States? A. I 
was admitted to practice on December 18, 1947 before the 
Court of Appeals of Milan, Italy. 

Q. Would you describe briefly your educational 

4 background. A. The whole first part of my educa¬ 
tion was conducted in Italy. I received a degree of 

Doctor of Literature from the University of Milan and a 
degree of Doctor of Jurisprudence from the University of 
Pavia, both in Italy, and that was in 1943. I also received 
a degree of Master of Comparative Law from the George 
Washington University on November 11,1949. 
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Q. How long did you practice before the courts of Italy ? 
A. I practiced, as it is the requirement, two years after my 
degree, before being admitted to the bar, and I practiced 
after being admitted to the bar, before coming to the United 
States. 

Q. Now, would you explain briefly your statement that 
you practiced before being admitted to the bar. A. It is a 
requirement of the Italian law for admission to the bar, to 
practice two years in connection with another attorney, and 
you are entitled to practice in the lower courts, not before 
the Court of Appeals or the Supreme Court, while admis¬ 
sion to the bar entitles you to practice before the Court of 
Appeals. 

Q. You are entitled to represent clients and appear be¬ 
fore the courts of original jurisdiction; is that correct? 
A. That is right. 

5 Q. And following your admission to the Court of 

Appeals, how much longer did you continue to prac¬ 
tice ? A. I practiced until I came to the States in 1948. 

Q. Now, in connection with your legal background in Italy, 
did you have occasion to write any articles or do anything 
along those lines? A. Well, I had several cases where I 
especially was consulted on problems of nationality. For 
a time I was working with the American Consulate, also 
in a legal capacity. 

Q. And what were your duties with the American Con¬ 
sulate? A. I had cases on problems of nationality for the 
Veterans Administration and for private individuals. 

Q. And during your studies in Italy, your practice in 
Italy, your work at the American Consulate and subsequent 
to that, and coming to the United States, have you had 
occasion to familiarize yourself with the Italian Nationality 
Act of 1912? A. Yes, I did. 

Q. And have you handled cases construing that Act? 
A. Yes, I did. 

Q. Have you testified as an expert on the Italian Nation¬ 
ality Act of 1912 in the courts in this jurisdiction? A. Yes, 
I did. 
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Mr. Glendon: Are there any questions yon would 

6 like to ask as to her qualifications ? 

Mr. Bonnso: No. 

Mr. Glendon: Yon accept her qualifications? 

Mr. Bonuso: I do accept the qualifications as being an 
attorney in Italy and an attorney in the District of Co¬ 
lumbia. 

By Mr. Glendon: 

Q. Will you state for the record, Mrs. Del Russo, 
Article I, Section 1, of the Italian Nationality Law of June 
13, 1912. A. ‘‘A citizen by birth is he whose father is a 
citizen.” Article I, Paragraph 1; that’s right. 

Q. Would you state for the record Article VIU, Section 
1, of the Italian Nationality Law of June 13,1912. A. “Cit¬ 
izenship is lost by him who voluntarily acquires a foreign 
citizenship and establishes or has established abroad his 
residence.” 

Mr. Bonuso: Wait a minute. What article was that? 
Mr. Glendon: Article VIII, Section 1. 

Mr. Bonuso: The first one was Article I? 

Mr. Glendon: Article I, Section 1, Italian Nationality 
Law of 1912. 

Mr. Bonuso: The next one was Article VUE? 

The Witness: Section 1. 

By Mr. Glendon: 

Q. Will you state for the record the provisions of 

7 Article IX, Section 3. A. “He who has lost citizen¬ 
ship under Articles VII and YTEI re-acquires it after 

two years of residence in the Kingdom if the loss of 
citizenship was derived by acquistion of foreign citizen¬ 
ship.” 

Q. Will you state for the record Article XU of the 
Italian Nationality Law of 1912. A. The whole article? 

Q. The first sentence. A. “Minor un-emancipated chil¬ 
dren of him who acquires or re-acquires citizenship become 
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citizens unless, residing abroad, they keep, according to 
the law of the country to which they belong, their foreign 
citizenship.” 

Mr. Bonuso: That is Article XII? 

The Witness: The first paragraph. 

Mr. Bonuso: Paragraph 1? 

The Witness: That’s right, the first half. 

By Mr. Glendon: 

Q. Mrs. Del Russo, with respect to those laws which 
you have just read into the record, I would like to ask you 
some hypothetical questions. 

The first question is: Assuming a girl is born in Italy 
on September 28, 1913, of a father who was naturalized 
in the United States in 1907, who returned to Italy in 1912, 
what would be the girl’s citizenship at birth under 
8 Italian law? A. The citizenship of the girl at birth 
under Italian law, as under Italian law it is regulated 
by the ius sanguinis, the law of the blood, and not 
the ius loci, the place of the birth, would not be the Italian 
citizenship but the citizenship of the father, American 
citizenship. 

Q. Would you cite the statute on which you are basing 
that testimony. A. Yes; first, the same law of June 13, 
1912, Article I, Paragraph— 

Q. That is the article which you just read into the record ? 
A. Yes, Paragraph 1. 

Q. Which you just prior to this read into the record; 
is that correct? A. “A citizen by birth is he whose father 
is a citizen.” 

Q. Your testimony is, then, Mrs. Del Russo, that under 
the Italian law she only acquires Italian citizenship if 
her father is a citizen ? A. If her father is a citizen at birth, 
yes. 

Q. She does not acquire Italian citizenship merely by 
being born in Italy? A. No, not merely by being born in 
Italy. 
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Q. Now, I would like to ask you this further 

9 hypothetical question: Assuming that this same 
girl’s father, with reference to the question I have 

just asked you, was naturalized in the United States in 
1907, what is the effect of this on his Italian citizenship 
under Italian law? A. If he w r as naturalized in a foreign 
country voluntarily, and residing abroad—Article VIII, 
Paragraph 1—he lost Italian citizenship. 

Q. Her father then would lose his Italian citizenship 
upon the naturalization in America and acquiring residence 
there? A. That is a general interpretation of this article. 

Q. And that is based on Article VIII of the Italian 
Nationality Law which you previously read into the record? 
A. I did. ' 

Q. Now, assuming that this same father who was 
naturalized in the United States in 1907 returned to Italy 
in 1912 and remained there without interruption until 1919, 
would he, under Italian law, re-acquire Italian nationality? 
A. After two years of residence in the country he would 
re-acquire Italian nationality under Article IX, Paragraph 
3 of the mentioned law. 

Q. Which you previously read into the record? A. Yes. 
Q. In other words, two years after his return to Italy 
he would re-acquire Italian nationality? A. Italian 

10 nationality. And that is the general interpretation 
of the Court of Appeals of this paragraph. We have 

quite a few recent cases also on this. 

Q. Now, does this re-acquisition of Italian nationality 
follow automatically upon the completion of his two years 
of residence in Italy upon his return thereto ? A. It follows 
automatically without need of any particular grant of the 
government, provided the government does not forbid the 
re-acquisition. The government has only inhibitory powers, 
within three months after the expiration of the two years 
of residence if the former foreign citizen had taken up 
citizenship of another country in Europe, or following 
six months after the expiration of the two years if he had 
taken up citizenship outside of Europe. 
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Q. His re-acquisition of Italian nationality does not, 
then, depend upon any other affirmative act by him, other 
than mere residence? A. Mere residence. There is one 
further act that all foreigners and Italians are required to 
do upon arriving in the country; that is, register in the 
city hall, Vital Statistics Bureau. 

Q. Assuming the same father returned to America on 
an Italian passport, would that fact be regarded as hav¬ 
ing any relevancy under Italian law? A. Indeed 

11 that would be the best evidence under Italian law 
that he re-acquired the citizenship. 

Q. Do you have any cases which you could cite as 
authority for the proposition that the re-acquisition of 
Italian citizenship is automatic upon the completion of the 
* prescribed time of residence? A. Yes, I have several cases 
that are good interpretations, and interpretation also of 
iuris periti, which counts very much more in cases for 
Italian law because in Italian law there is no doctrine of 
precedents. 

Now, one case is a recent case that was decided before 
the Court of Appeals of Turin on March 14,1948, and it is 
Licata v. Cravario, and in this case it was decided and it 
was stated that re-acquisition under this article of the 
Italian Citizenship Law is automatic, and the only power 
that remains in the government is this possible forbiddance 
that must be exercised within the two years and six months 
or three months, as we mentioned before. 

Then, another case is one which was decided before the 
Consiglia di Stato, Section 4th, on December 13, 1947, and 
the case is Milli v. Ministero dell-Interno, and among other 
things in this last decision it is stated that the fulfilment 
of those conditions of residence confers a real right to 
Italian citizenship by grant of law, and the force or exist¬ 
ence of that right is subordinated within the time expressly 
mentioned by the law to eventual reasons of public 

12 interest. 

And further interpretation— 
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Q. No, I think that is sufficient. A. That is sufficient. 

Q. Yes. With reference to Article XII which you pre¬ 
viously read into the record, I would like to ask you this 
hypothetical question: Assuming 1 the child is bom in Italy 
in 1913 of a father who had previously been naturalized in 
the United States as an American citizen in 1907; assuming 
the father subsequently returned to Italy in 1912 and re¬ 
mained there until 1919, according to your interpretation, 
according to your expert opinion which you have previously 
stated, the father lost his Italian citizenship by naturaliza¬ 
tion in the United States. You further gave as your expert 
opinion that he re-acquired his Italian nationality by two 
years of residence in Italy. What would be the effect of his 
re-acquisition of Italian nationality upon the nationality 

of the child under Italian law? A. After the father has re- 

# 

acquired Italian nationality, and only after that, under 
Article XII of that same law the minor un-emancipated 
child acquires also Italian citizenship. 

Q. She acquires that derivatively from her father? A. 
Derivatively from her father. 

Mr. Glendon: I think that is all, Mr. Bonuso. 

Mr. Bonuso: Off the record. 

13 (Discussion off the record.) 

Cross Examination 
By Mr. Bonuso: 

Q. Let me have Article III. A. “The foreigner born in 
the Kingdom, or child of parents there residing since at 
least ten years at the moment of his birth, becomes a citizen 
(1) if he serves in the Army of the Kingdom or accepts 
employment in the government, (2) —” 

Q. That’s enough. I think we have enough. All right, 
now, you say, “Any foreigner bom in the Kingdom.” A. 
Yes. ' 

Q. Now, what does that mean? A. A foreigner born in 
the Kingdom. 
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Q. Doesn’t that mean that any child bora in the King¬ 
dom—? A. It must be a foreigner, though, and not by 
place. 

Q. Well, would you say that this lady who is bora of a 
citizen father in Italy—would she be a foreigner or would 
she be an Italian ? A. If she were bora of an Italian citizen 
father, she would be Italian because of the law of the blood 
and not the law of the place. That rales. 

Q. At birth she would be an Italian? A. If she were bora 
from an Italian citizen she would be an Italian. 

14 Mr. Glendon: Excuse me— 

By Mr. Bonuso: 

Q. Suppose she were bora of an American citizen, what 
would she be ? A. She would not be Italian; she would be 
American. 

Q. What do yon mean by “any foreigner who is bora in 
Italy”? A. But I didn’t finish the sentence. “Any for¬ 
eigner born in the Kingdom, or child of parents there re¬ 
siding since at least ten years at the moment of his birth, 
becomes a citizen”—“ (1),” “(2),” “(3);”,“(1) if he 
serves in the army or gets a government job; (2) if, upon 
reaching 21 years old he resides in the Kingdom and de¬ 
clares within the 22nd year to elect Italian citizenship; (3) 
if he resides in the Kingdom for at least ten years and 
does not declare at the end of the term of Paragraph (2) 
that he wants to keep foreign citizenship.” 

Q. Have you any citation as to cases on that point? A. 
On this point? About what point? The foreigner that be¬ 
comes a citizen? 

Q. Yes. A. Yes, I do. About Paragraph (3) of Article 
III I have a case discussed, decided before the Court Tri¬ 
bunal of Florence on March 29, 1937. The name of 

15 the case is Wittum, and that was published in the 
Rivista Aministrativa of 1937, page 139. _ 

Q. And what did tha* hold? A. Which was just referring 
to this Paragraph (3), residence for at least ten years and 


33 


lack of declaration upon the 22nd year that he wanted— 
that that person wanted to keep foreign citizenship. 

Q. I think yon testified that any child born on Italian soil 
is not an Italian citizen, bnt is a citizen of the citizenship of 
his father; is that correct? A. Unless the father is an un¬ 
known. 

Q. Have yon any citations on that point? A. Jnst the 
mere law, what we read before, Article I, Paragraph 1. 

Q. In other words, that is yonr interpretation and not the 
interpretation of the courts? A. Oh, no, it is the general 
interpretation. There is no discussion of this point. 

Q. Do you have any cases on the point? A. I don’t have 
them with me now. It can be checked very easily. I don’t 
believe I have any case now, because it is not a controverted 
point. The best citation I could mention is the interpreta¬ 
tion that Professor Degni, who is Professor of Law at the 
University of Messina, gives in the Nuovo Digesto under 
The Voice of Citizenship, Cittadinanza. 

16 Q. What does he say? A. He discusses this 

whole law of citizenship, and there he mentions just 
what we have said previously about the importance, and the 
exclusive importance, for a definition of Italian citizenship 
of the ius sanguinis, the law of the blood, and not the law 
of the place. 

Q. Now, if this lady who was born in Italy in 1913 of an 
Italian father who was an American citizen—after her 
father’s residence in Italy and his re-acquiring Italian na¬ 
tionality again, she then became what? A. An Italian citi¬ 
zen. 

Q. By what theory? A. Not theory; by Article Xll of 
this law. Article Xll, Paragraph 1. 

Q. May I hear it? A. “The minor un-emancipated chil¬ 
dren of him who acquires or re-acquires citizenship”— 
Italian citizenship—“become citizens unless, residing 
abroad, they should keep, according to the law of the coun¬ 
try to which they belong, their foreign citizenship.” 

Q. Assuming that this lady’s father never came back to 
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Italy, never went back to Italy, remained in the United 
States, how could she acquire Italian citizenship? 

Mr. Glendon: Just a moment. I will have to object to 
that I think if you are going to ask a hypothetical 

17 question it will have to be on the basis of facts in the 
record, and the record is clear that he did come back, 

return to Italy. 

Mr. Bonuso: I realize that. 

Mr. Glendon: I will object to it and you may answer it. 
The Witness: Will you state the question again, please. 

By Mr. Bonuso: 

Q. Suppose the father had never gone back to Italy. How 
would this lady ever become a citizen of Italy, or could she 
ever become a citizen of Italy? A. Yes, she could. 

Q. How? A. Being bom in Italy? 

Q. Yes. A. Therefore, the mother in Italy and the father 
in America. 

Q. Right. A. Well, the mother—what was the nationality 
of the mother? What would be the nationality of the 
mother, because that is also very important. 

Q. The mother would be an Italian national, a citizen of 
Italy. A. She had never been naturalized in America? 

Q. Never. A. Then we fall under Article I—pardon me, 
under Article HL The child would have to acquire Italian 
citizenship by other means. That is, if the child re- 

18 mained there until 21, then it would have the choice, 
just as the child of any foreigner in Italy, the choice 

of declaring the intention of becoming an Italian citizen 
and renouncing foreign citizenship, or the intention of keep¬ 
ing American citizenship and therefore not having Italian 
citizenship; or by marriage, being a woman, that would 
have influence; or by naturalization. There are only four 
ways of acquiring Italian citizenship: blood, free-election, 
marriage, and naturalization. 

Mr. Bonuso: I have no further questions. 

Mr. Glendon: I have two. 
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Re-direct Examination 
By Mr. Glendon: 

Q. May I see Article III which Mr. Bonuso referred to? 
A. Can you read Italian? 

Q. No, I can’t. You don’t have a translation? A. Do you 
have a translation? 

Mr. Bonuso: I have, yes. Article III? 

Mr. Glendon: Yes. Your first question was directed to 
Article m. May I look at your translation? 

Mr. Bonuso: Yes, Article HI, Paragraph 2. Will you 
read it to me in Italian. 

(The Article above referred to was read by the witness 
in Italian.) 

19 By Mr. Glendon: 

Q. I think perhaps we should read into the record this 
Article HI in view of the fact that questions have been 
asked about it, in case the Court wishes to consider it. 
Would you give us the translation, for the record, of Ar¬ 
ticle HI. A. Certainly. “The foreigner born in the King¬ 
dom, or child of parents there residing for at least ten 
years at the moment of his birth, becomes a citizen: (1) 
if he serves in the Army of the Kingdom or accepts em¬ 
ployment by the government; (2) if, upon reaching the 
21st year of age, he resides in the Kingdom and declares 
within his 22nd year to elect Italian citizenship; (3) if he 
resides in the Kingdom”—“if he has been residing in the 
Kingdom for at least ten years and does not declare in the 
term mentioned in No. (2) that he wants to maintain his 
foreign citizenship. 

“Rules of the present article are applied also to the for¬ 
eigner whose father or mother or father’s father had been 
citizens by birth.” 

Q. Now, Mrs. Del Russo, assuming that a child born in 
Italy in 1913 of a father who was naturalized in the United 
States prior to her birth, in 1907 to be exact—assuming that 
the father returned to Italy in 1912 and resided there con- 
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tinuously until 1919, would it not be true that the child 
would acquire Italian nationality under the provisions of 
Articles IX and XII of the Italian Nationality Law 

20 of 1912, rather than subsequently acquiring citizen¬ 
ship under the provision of Article III as Mr. Bon- 

uso suggests? A. Under Article IX (3), her father— 

Q. Can you answer that yes or no, first of all? A. Yes, 
she would acquire citizenship one year after her birth if I 
understand correctly, that she was born in 1913 and the 
father had come to Italy in 1912. I don’t know the month. 

Q. Yes. A. The following year, at the expiration of the 
two years when the father would re-acquire Italian citizen¬ 
ship, the child, under Article XU, would acquire automati¬ 
cally Italian citizenship. 

Q. So that irrespective of whether she might later have 
fulfilled one of the conditions of Article III, she would have 
acquired Italian nationality prior to that under Articles IX 
and XII; is that not so? A. Yes, that’s right. 

Q. Now, with reference to Article I, you were asked by 
what authority you say that she was not an Italian citizen 
at birth. Your reply was, “By the clear language of the 
statute.” Now, is there any other provision of Italian law 
which would automatically grant her Italian citizenship at 
birth if she were not the child of an Italian citizen? 

Is that question too long? Do you want it read 

21 over? A. No, no. Is there any other provision? 
No, this is the provision, Article I, Paragraph 1. 

Q. There is no other provision? A. Not that I know. 

Mr. Bonuso: I want to ask one more question. 

Re-cross Examination 
By Mr. Bonuso: 

Q. You have talked about having reference to the blood, 
birth of the blood instead of birth of the place. A. Of the 
blood. 

Q. What do you mean by that? A. The parents. 

Q. The parents. In other words, a woman bora in Italy 
of an Italian mother would be of what blood? A. A woman 
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bora in Italy of an Italian mother? We have different dis¬ 
positions, rulings, on that, where the father is unknown, 
or the father is Italian or foreigner or— 

Q. I want to follow it down. 

Mr. Glendon: I don’t want to tell you how to ask your 
questions, but I think we should ask them within the frame¬ 
work of the facts as they exist 
Mr. Bonuso: All right 

By Mr. Bonuso: 

Q. We have here a child bom of a mother of Italian 

22 blood and a father of Italian blood, bora in Italy, 
whose father is a citizen of the United States. What 

would be her nationality with reference to the blood, as you 
stated? A. It can not be by birth Italian because the father 
is a foreigner, under Article I, Paragraph 1. 

Q. What made the father a foreigner? A. His loss of 
Italian citizenship, if I understood correctly the previous 
case, that he had acquired voluntarily American citizenship. 

Q. Correct. Now, you stated this, that it does not matter 
the place of birth. A. Yes. 

Q. In other words, if two English parents went to Italy 
and had a child, I assume from your answer that immate¬ 
rially that child being bora in Italy, being it was bora of 
English parents—the child would be English and not 
Italian. A. Indeed. 

Q. Now, we have two Italians, a father and mother of this 
girl. 

Mr. Glendon: Well, they are not Italians. 

i 

By Mr. Bonuso: 

I 

Q. They are Italians by birth and the father is a citizen 
of the United States by naturalization. Their blood hasn’t 

changed because of the naturalization, has it? A. j 

23 It is not the blood of the parents, but the blood of 
the child. Whose child is he? He is the child of a 

foreigner. That is what we call ius sanguinis. 


i 
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Q. That’s right. That is what I am trying to get at The 
child in this case is of the blood of an Italian mother, an 
Italian father who is a naturalized citizen of the United 
States. Now, what would her blood be ? A. The blood would 
be the blood of the father. Therefore, in that moment the 
father is an American citizen. She is in a qualified prefer¬ 
ential position to acquire Italian citizenship, Article III. 
That is why the law was made, to facilitate re-acquisition 
of— 

Q. Do you mean to state to me that because the father 
has acquired American citizenship his Italian blood has 
been drained from his veins? Is that the idea? A. Well, 
we must interpret what the Latin definition is of ius san¬ 
guinis and ius loci. It doesn’t mean the blood of the father 
but it means that the citizenship is determined by the blood 
relationship of the child to the father, not by his location 
at birth. That is what ius sanguinis means. 

Mr. Glendon: Just a moment. By whose location? 

By Mr. Bonuso: 

Q. That is what I want to get: whose location at birth? 

A. The child’s location—not the child’s location at 
24 birth, but the blood relationship between him—child 

—or her—child—and the parent, father. 

Q. Now, let me ask you this question. Suppose this same 
child of an Italian father and mother had been bom in 
Brazil. What nationality would she be according to the 
Italian law? 

Mr. Glendon: Just a minute. I will object to that ques¬ 
tion. It is not within the facts on which the hypothetical 
question has been based. 

Go ahead. 

By Mr. Bonuso: 

Q. Now, what nationality would she be? A. This is a very 
interesting point. I know it isn’t a point in this case, but it 
is a very interesting point for Italian law. That would be 
a case in which, if the law of Brazil grants that child, by 
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ins loci, citizenship, that child would have foreign citizen¬ 
ship but according to the Italian law would be considered, 
if the parents are still Italians, an Italian citizen, so the 
child would have a double nationality. 

Q. By what reason would she be considered an Italian 
citizen? A. Ius sanguinis. 

Q. Because of the blood of both parents? A. Blood of the 
father. 

25 Q. Blood of the father? A. That’s right. 

Mr. Bonuso: I have no further questions. 

Mr. Glendon: That is all I have. 

(Whereupon, at 3:45 p.m., taking of the deposition was 
concluded.) 
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QUESTIONS PRESENTED 

The plaintiff became an American citizen at her birth in 
Italy in 1913. She also became an Italian national in 1914 
when her naturalized American father reacquired his 
Italian citizenship. 

In the appellee’s opinion the questions are: 

Whether plaintiff, a dual national, had expatriated her¬ 
self before the effective date of the Nationality Act of 1940 
(January 13, 1941) by her failure to make an election of 
American citizenship upon attaining her majority. Perkins 
v. Elg, 307 U. S. 325. 

Whether, in any event, plaintiff, who failed to take up 
permanent residence in the United States within two years 
after the effective date of the Nationality Act of 1940 (by 
January 13, 1943), is barred from her claim of American 
citizenship by that Act, which gave dual nationals two years 
to take up permanent residence in the United States, where¬ 
upon they would be deemed to have elected American citi¬ 
zenship, and provided that dual nationals who failed to take 
up such residence by January 13, 1943 would “be forever 
estopped by such failure from thereafter claiming such 
American citizenship. ’ ’ 
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COUNTERSTATEMENT OF THE CASE 

On January 21, 1947 the appellant (plaintiff) applied for 
a passport at the American Consulate at Naples, Italy. Her 
application was denied on the ground that she was not an 
American citizen (J. A. 2, 4). Thereafter the plaintiff, 
naming the Secretary of State as defendant, brought this 
action (a) for a declaratory judgment that she had been an 
American citizen at all times since her birth, and (b) to 
require the defendant to cancel an alleged certificate of loss 
of nationality (J. A. 2). The defendant’s motion for sum¬ 
mary judgment was granted (J. A. 19) and the plaintiff took 
this appeal (J. A. 23). 

Summary judgment was granted on the following un¬ 
disputed facts as they appeared in the pleadings, the ex¬ 
hibits, and a deposition as to Italian law. The plaintiff’s 
father Antonio Segreti, born in Italy in 1878, was natural¬ 
ized in the District of Columbia in 1904 (J. A. 1). In that 
same year he returned to Italy and remained there until 
1909. In 1912 he again went to Italy, remaining there until 
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1919. During that stay in Italy, the plaintiff, Rosa Segreti, 
was born on September 28, 1913. In 1930 plaintiff’s father 
came back to America, using an Italian passport (J. A. 15). 
In May of the following year, 1931, the plaintiff (not then 
18 years of age) came to this country with her mother and 
sister. 1 After staying in the United States about a year the 
plaintiff, her sister and her mother returned to Italy (J. A. 
15). Thereafter in 1936 the father followed his wife and 
daughters to Italy, remaining there until his death in 1943. 
Since her return to Italy in 1932, plaintiff has remained in 
that country and did not take any steps to come to America 
until January 1947, at which time her passport application 
was refused. 

Although the father had lost his Italian citizenship by 
naturalization in the United States in 1904, (J. A. 29) he 
reacquired it after his return to Italy and residence there 
(J. A. 29). Plaintiff, an American at birth because of her 
father’s American citizenship at that time (J. A. 31) also 
acquired Italian citizenship through the father when he 
reacquired his Italian citizenship (J. A. 31). 

STATUTES INVOLVED 

Section 1993 of the Revised Statutes: 

All children born out of the limits and jurisdiction of 
the United States, whose fathers may be at the time of 
their birth citizens of the United States, are declared to 
be citizens of the United States . . . 

Nationality Act of 1940 (54 Stat. 1137): 

Sec. 101(c) The term “naturalization” means the con¬ 
ferring of nationality of a state upon a person after 
birth. 8 U.S.C. 501(c). 

Sec. 401. A person who is a national of the United 
States, whether by birth or naturalization, shall lose his 
nationality by: 


1 Plaintiff’s brief, p. 2, states that this trip was made after she 
had “taken the oath of allegiance to the United States.” There is 
no Joint Appendix or Record reference for this statement. The 
appellee has found nothing in the record to indicate that such an 
oath was taken. 
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(a) Obtaining naturalization in a foreign state, either 
upon his own application or through the naturalization 
of a parent having legal custody of such person: Pro¬ 
vided, however, That nationality shall not be lost as the 
result of the naturalization of a parent unless and until 
the child shall have attained the age of twenty-three 
years without acquiring permanent residence in the 
United States: Provided further, That a person who 
has acquired foreign nationality through the naturali¬ 
zation of his parent or parents, and who at the same 
time is a citizen of the United States, shall, if abroad 
and he has not heretofore expatriated himself, as an 
American citizen by his own voluntary act, be permitted 
within two years from the effective date of this chapter 
to return to the United States and take up permanent 
residence therein, and it shall be thereafter deemed that 
he has elected to be an American citizen. Failure on 
the part of such person to so return and take up per¬ 
manent residence in the United States during such 
period shall be deemed to be a determination on the 
part of such person to discontinue his status as an 
American citizen, and such person shall be forever 
estopped by such failure from thereafter claiming such 
American citizenship (8 U.S.C. S01[a]). 

Sec. 504 . . . The repeal herein provided shall not 
terminate nationality heretofore lawfully acquired nor 
restore nationality heretofore lost under any law of 
the United States, or any treaty to which the United 
States may have been a party (8 U.S.C. § 904). 

Italian Nationality Law of June 13, 1912: 

Article VIII, Section 1: Citizenship is lost by him who 
voluntarily acquires a foreign citizenship and estab¬ 
lishes or has established abroad his residence (J. A. 27). 

Article IX, Section 3: He who has lost citizenship 
under Articles VII and VIH re-acquires it after two 
years of residence in the Kingdom if the loss of citi¬ 
zenship was derived by acquisition of foreign citi¬ 
zenship (J. A. 27). 

Article XII: Minor un-emancipated children of him 
who acquires or re-acquires citizenship become citizens 
unless, residing abroad, they keep, according to the law 
of the country to which they belong, their foreign 
citizenship (J. A. 27). 
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SUMMARY OF ARGUMENT 

I 

Plaintiff, a national of both Italy and the United States 
during her minority, was obliged on attaining majority to 
choose either allegiance to Italy or to the United States. 
Perkins v. Elg, 307 U. S. 325. There is no evidence that 
plaintiff elected American citizenship. Lack of such evi¬ 
dence plus plaintiff’s long residence in Italy show that 
plaintiff chose Italian citizenship to the exclusion of an 
American status. 

II 

In any event the record is clear that plaintiff failed to take 
up permanent residence in the United States by January 13, 
1943, i.e., within two years after the effective date of the 
Nationality Act of 1940. She is now “forever estopped by 
such failure from . . . claiming . . . American 

citizenship ...” 8 U.S.C. 801(a). 

ARGUMENT 

I 

Plaintiff, a Dual National During Minority, Was Faced With 
an Election at Majority Between Italian and American 
Citizenship. She Chose to Be an Italian and Thereby 
Renounced Any Claim of American Citizenship. 

The plaintiff, although born in Italy, became an American 
citizen at her birth in 1913 by virtue of the fact that her 
father was then an American citizen. § 1993, Revised 
Statutes. Upon her father’s reacquisition of Italian citi¬ 
zenship in 1914, the plaintiff also acquired Italian nation¬ 
ality, 2 thus assuming the status of a dual national, i.e., one 
whose allegiance is claimed by two states at the same time. 
Such “Temporary or limited duality of citizenship has 
arisen inevitably from differences in the laws of the respec- 

2 See deposition on file, J. A. 25 et seq., and the order granting 
summary judgment, reciting that counsel for both parties had 
“agreed in open court that there is no genuine issue of material 
fact.” (J.A. 19). 
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tive nations as to when naturalization and expatriation shall 
become effective.” Savorgnan v. United States , 338 IT. S. 
491, 500. Such a status is an anomalous one and “The 
United States has long recognized the general undesirability 
of dual allegiances.” Savorgnan v. United States , supra, 
338 U. S. at 500. 

The leading case on the subject of dual nationality, 
Perkins v. Elg, 307 U. S. 325, was decided in May 1939. 
There the court held that Miss Elg, a dual national in cir¬ 
cumstances quite similar to this plaintiff’s, but who had 
secured a passport and returned to this country within eight 
months after attaining her majority, had not lost American 
citizenship. The Court said: 

And the mere fact that the plaintiff may have acquired 
Swedish citizenship by virtue of the operation of 
Swedish law, on the resumption of that citizenship by 
her parents, does not compel the conclusion that she 
has lost her own citizenship acquired under our law. 
As at birth she became a citizen of the United States, 
that citizenship must be deemed to continue unless she 
has been deprived of it through the operation of a 
treaty or congressional enactment or by her voluntary 
action in conformity with applicable legal principles. 

Second. It has long been a recognized principle in 
this country that if a child born here is taken during 
minority to the country of his parents , origin, where 
his parents resume their former allegiance, he does not 
thereby lose his citizenship in the United States pro¬ 
vided that on attaining majority he elects to retain that 
citizenship and to return to the United States to assume 
its duties. (Emphasis added.) 307 U. S. at 329. 

The court measured Miss Elg’s acts against the principle 
it announced to be controlling and held that she had not lost 
her citizenship. However, this plaintiff has made no such 
prompt election of citizenship after reaching her majority. 
She became twenty-one in 1934; there is nothing in the rec¬ 
ord to indicate an election of American citizenship after 
that time. It was not until 1947, thirteen years after 
attaining her majority, that plaintiff first evinced any ex¬ 
pression of interest in her alleged American citizenship. 
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Plaintiff remained in Italy all that time without taking any 
steps to assert her “citizenship and to return to the United 
States to assume its duties.” Perkins v. Elg, 307 U. S. 325, 
329. Under the doctrine of the Elg case it seems clear that 
plaintiff had elected Italian citizenship in preference to an 
American status. 

Plaintiff seeks to distinguish the Elg case by pointing 
out that Miss Elg was born in this country and taken during 
infancy to Sweden while the plaintiff was not born in this 
country but in Italy. That is a distinction without a differ¬ 
ence. Xowhere in the decision “is there any indication that 
the presumption that there has been expatriation shall be 
less great in regard to a child born abroad of American 
parentage than in the case of a child born in the United 
States.” Schaufus v. Attorney General , 45 F. Supp. 61, 66 
(D. C. Md. 1942). 

Plaintiff also relies on Repetto v. Acheson, 94 F. Supp. 
623 (N. D. Cal. 1950). That case is obviously inapplicable, 
for the court in its findings of fact made clear that the 
plaintiff had “not been naturalized as an Italian citizen, 
either upon her own application, or through . . . her 
father.” In this case it is not disputed that plaintiff had 
acquired the Italian nationality of her father and, hence 
unlike Repetto, was a dual national. 

The plaintiff also relies on her trip to the United States in 
1931 as evidence of an election on her part to be an Ameri¬ 
can. At that time plaintiff, then less than 18 years old, 
simply accompanied her mother and sister when they came 
to this country. Plaintiff’s claim that such a trip expressed 
an election of American citizenship over her status as an 
Italian is without merit. Such an election requires “volun¬ 
tary action and such action cannot be attributed to an 
infant whose removal to another country is beyond his con¬ 
trol and who during minority is incapable of a binding 
choice.” Perkins v. Elg, 307 U. S. at 334. 

From the time she reached majority, and was capable of 
making a binding decision, until some thirteen years later, 
this plaintiff did nothing to indicate that she was an 
American citizen. Her failure to make a prompt election 
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of American citizenship after majority bars her claim at 
this late date. Petro v. McGrath, — U. S. App. D. C. —, 188 
F. 2d 978 is not to the contrary, for the opinion states that 
Petro “has alleged at all times that he is an American.” 

II 

Plaintiffs Failure to Take Up Permanent Residence in This 

Country by January 13, 1943 Bars Her Present Claim of 

American Citizenship. 

In 1940 Congress passed the comprehensive Nationality 
Act, part of which was designed to clarify the law as to dual 
nationals such as the plaintiff here. 3 That statute provided 
“that a person who has acquired foreign nationality 
through the naturalization of his parent or parents, and who 
at the same time is a citizen of the United States, shall, if 
abroad and he has not heretofore expatriated himself, as 
an American citizen by his owm voluntary act, be permitted 
within two years from the effective date of this chapter to 
return to the United States and take up permanent resi¬ 
dence therein, and it shall be thereafter deemed that he has 
elected to be an American citizen. Failure on the part of 
such person to so return and take up permanent residence 
in the United States during such period shall be deemed to 
be a determination on the part of such person to discontinue 
his status as an American citizen, and such person shall be 
forever estopped by such failure from thereafter claiming 
such American citizenship.” 8 U.S.C. 801(a), Section 

3 “The State Department has also experienced considerable 
trouble through persons possessing dual nationality—that of the 
United States and of a foreign country—who continue to reside in 
the foreign country for many years while insisting upon protection 
by the Government of the United States. Such persons may have 
children bom abroad who acquire citizenship at birth and also claim 
the protection of this Government. 

“The code would give such dual nationals abroad 2 years from 
the effective date of the code to return to this country and take up 
permanent residence in order to demonstrate that they have elected 
to retain citizenship. Failure to do so w’ould result in the loss of 
American citizenship.” Senate Report 2150, 76th Cong. 3d Session, 
Committee on Immigration. 
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401(a) of the Nationality Act of 1940. Thus, to dual 
nationals such as this plaintiff, Congress, in effect, said: 
“If you have not already expatriated yourself, you have 
until January 13, 1943 to return to the United States and 
take up permanent residence here. If you do that you will 
be deemed to have elected American citizenship, but if you 
fail to return and take up permanent residence by June 13, 
1943, you shall be deemed to have determined not to be an 
American citizen and you shall be forever barred thereafter 
from claiming such citizenship.” Plaintiff comes squarely 
within this Act. It is undisputed that she had acquired her 
father’s Italian nationality in 1914, that she was over 
twenty-three years of age on January 13,1941, and that she 
failed to return to the United States prior to January 13, 
1943. 

Plaintiff argues that the 1940 Act is inapplicable because 
“The Nationality Acts provide: ‘That no American citizen 
shall be allowed to expatriate himself when this country is 
at war.’ ” Appellant’s Brief, page 11. It is significant 
that the plaintiff furnishes no statutory reference for this 
quotation. The quoted matter, Section 2 of the 1907 Act, 34 
Stat. 1228, was specifically repealed by the 1940 Act. The 
1940 Act has no comparable provision. See also Savorgnan 
v. United States, supra, where Mrs. Savorgnan’s expatria¬ 
tion was accomplished by her residence in Italy during 
wartime. 

Plaintiff also argues that she is not barred from citizen¬ 
ship by her failure to return to the United States before 
January 13, 1943 because the war prevented her return 
before that date. That argument, however, is an appeal to 
this court to do what the Congress has refused to do—amend 
the 1940 Act so as to extend the January 13, 1943 deadline. 
H. R. 387, 79th Congress, 1st Sess., would have extended the 
deadline to January 13, 1947. The Committee on Immigra¬ 
tion and Naturalization reported favorably on the bill and 
recommended that it pass. The Committee’s Report 4 
stated: 


4 H.R. Rep. 163, 79th Cong., 1st Sess. 
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The bill is designed to preserve the United States 
citizenship of certain persons who have been unable to 
return to this country prior to January 13, 1943, be¬ 
cause of lack of transportation facilities due to the 
present World War. 

General Information 

Chapter IV of the Nationality Act of 1940 is the 
chapter dealing with loss of nationality. Section 
401(a) provides, in part, that a national of the United 
States, whether nationality has been acquired by birth 
or naturalization, shall lose his nationality through the 
naturalization of a parent having legal custody of such 
person. There is a proviso, however, to the effect that 
a person who has acquired foreign nationality through 
the naturalization of his parent or parents, and who 
has not expatriated himself by any act of his own, may 
preserve his United States citizenship by returning 
within 2 years of the effective date of the act, which 
period expired on January 13, 1943. 

This provision of the 1940 act has never been ex¬ 
tended, although other provisions of the same act 
involving loss of citizenship through other methods 
have been extended because of the recognition of the 
fact that these persons could not, owing to wartime 
conditions, return to the United States to protect their 
citizenship. 

A more detailed description is contained in a letter 
of the Attorney General, dated February 10, 1945, 
addressed to the chairman of the committee, which 
letter reads as follows: 

February 10, 1945. 

Hon. Samuel Dickstein, 

Chairman, Committee on Immigration and Naturali¬ 
zation, House of Representatives, Washington, D. C. 

My Dear Mr. Chairman : 

This is in response to your request for my views 
relative to a bill (H. R. 387) to amend section 401(a) 
of the Nationality Act of 1940 (54 Stat. 1168; 8 U.S.C. 
801(a)). 

The bill under consideration is identical with a bill 
(H. R. 5496, 78th Cong.) which was introduced at my 
request and was passed by the House of Representa¬ 
tives on December 4, 1944. 
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Section 401(a) of the Nationality Act of 1940 pro¬ 
vides, among other things, that a national of the United 
States shall lose his nationality by obtaining naturali¬ 
zation in a foreign state or by the naturalization of a 
parent in a foreign state, if the parent has legal custody 
of the national. 

The second proviso of the section provides: “That 
a person who has acquired foreign nationality through 
the naturalization of his parent or parents, and who at 
the same time is a citizen of the United States, shall, if 
abroad and he has not heretofore expatriated himself 
as an American citizen by his own voluntary act, be 
permitted within two years from the effective date of 
this Act to return to the United States and take up 
permanent residence therein, and it shall be thereafter 
deemed that he has elected to be an American citizen.” 

Section 601 of the Nationality Act of 1940 (54 Stat. 
1174; 8 U.S.C. 906) provides that the act shall take 
effect from and after 90 days from the date of its 
approval. The act was approved October 14, 1940. 
Therefore, in order to take advantage of the proviso, 
a person would have had to return to the United States 
prior to January 13, 1943.. 

The bill under consideration proposes to extend until 
January 13, 1947, the period for returning to the 
United States in order to elect to retain citizenship of 
the United States. 

Due to war conditions, many of the persons contem¬ 
plated by the act have been unable to return to the 
United States within the time limitation now fixed. 

In view of the foregoing considerations I recommend 
the enactment of the bill. 

I have been informed by the Director of the Bureau 
of the Budget that the proposed legislation is in accord¬ 
ance with the program of the President. 


Sincerely yours, 


Francis Biddle, 
Attorney General. 


A similar bill, H. R. 5496, passed the House of Repre¬ 
sentatives in the Seventy-eighth Congress. 

The committee are of the opinion that the legislation 
is highly desirable and, therefore, recommend that the 
bill do pass. • • * 

However, despite the favorable committee report and the 
able arguments made on the floor of the House urging the 
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bill’s passage, the House refused to pass the measure/' and 
the January 13,1943 date still stands as the law. 0 Moreover, 
in this respect plaintiff’s position would appear to be no 
different from that of Mrs. Savorgnan, Savorgnan v. United 
States , supra . There the trial court found the following 
with respect to Mrs. Savorgnan’s residence abroad: 

Due to the outbreak of the war and its continuation 
subsequent to her arrival in Italy, she was compelled to 
remain in that country from July 1941 until she re¬ 
turned to the United States in 1945. Her absence from 
the United States was due to the wartime conditions. 
In July 1941 when she left this country for Italy she 
did so without any intention of establishing a perma¬ 
nent residence abroad or abandoning her residence in 
the United States or of divesting herself of her Ameri¬ 
can citizenship. 73 F. Supp. at 110. 

Nevertheless the Supreme Court affirmed the Court of 
Appeals holding that Mrs. Savorgnan had lost her Ameri¬ 
can citizenship. The Supreme Court said: 

Under the Act of 1940, the issue is not what her 
intent was on leaving the United States, nor whether, at 
any later time, it wm,s her intent to have a permanent 
residence abroad or to have a residence in the United 
States. The issue is only whether she did, at any time 
between July, 1941, and November, 1945, in fact ‘reside’ 
abroad. The test of such ‘residence’ is whether at any 
time during that period, she did, in fact, have a ‘princi¬ 
pal dwelling place’ or ‘place of general abode abroad.’ 
She testified that, from 1941 to 1945, she lived with her 
husband and his family in Rome, except for 6 months 
internment in Salzburg, Germany. Whatever may have 
been her reasons, wishes or intent, her principal dwell¬ 
ing place was in fact with her husband in Rome where 
he was serving in his foreign ministry. Her intent as 
to her ‘domicile’ or as to her ‘permanent residence’ as 


5 See 91 Cong. Rec. 4642 et seq. 

G There is comprehensive legislation presently pending which 
would repeal the 1940 Act. H. R. 5678, S. 2055, 82d Cong. 1st Sess. 
The bills provide, in part, “That a person who shall have lost 
nationality prior to January 1, 1948, through the naturalization 
in a foreign state of a parent or parents, may, within one year from 
the effective date of this Act, apply for a visa and for admission 
to the United States as a nonquota immigrant. . . .” (Sec. 349-a). 
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distinguished from her actual ‘residence,’ ‘principal 
dwelling place,’ and ‘place of abode,’ is not material. 
She expatriated herself under the laws of the United 
States bv her naturalization as an Italian citizen fol¬ 
lowed by her residence abroad.” Savorgnan v. United 
States, 338 U. S. 491, 505-6. 

The only other argument by plaintiff is her intimation 
that she was prevented from coming to this country because 
of her health. The sole basis for such an argument is an 
affidavit of a Dr. Manganaro to the effect that the plaintiff 
had been under his care in 1931 and at that time was suffer¬ 
ing from general asthma; that he advised her return to 
Italy as in his opinion he felt that the climate there would 
be better for her condition; that he had kept in contact with 
Miss Segreti and had periodically inquired about her health 
and that all during the time plaintiff was in Italy it was 
on account of her ill health and because of the advice he had 
given her. It is apparent from the face of that affidavit that 
the last time Dr. Manganaro saw plaintiff was in 1931. At 
any rate, it is clear that even a sufficient affidavit would not 
be availing under the statute. The section under consid¬ 
eration is an absolute command that the parties subject to 
it must return and take up permanent residence in the 
United States prior to January 13, 1943. It is significant 
that § 406(c) of the Nationality Act 7 provides that § 404(b) 
and (c) 8 shall have no application to a person residing 
abroad on account of ill health, and that there is no such 
provision as to § 401(a). Thus, Congress considered the 
question of residence abroad on account of ill health and, 
while excusing absence from the country in certain instances 
because of ill health, refrained from making the exception 
to the Act which plaintiff asks the court to make. 


7 8 U.S.C. 806(c). 

8 8 U.S.C. 804(b) and (c). 


1 


13 

CONCLUSION 

Summary judgment for tlie defendant was properly 
granted. Plaintiff failed to elect American citizenship 
promptly after attaining her majority; she is barred from 
claiming such citizenship at this late date. Perkins v. Elg, 
307 U. S. 325. In any event, it is clear that plaintiff failed 
to take up permanent residence in this country before Janu¬ 
ary 13, 1943. Under the Nationality Act of 1940 she is 
“forever estopped by such failure from claiming . . . 

American citizenship.” 8 U.S.C. 801(a). 

Wherefore the defendant submits that the judgment of 
the District Court should be affirmed. 

George Morris Fay, 

United States Attorney; 

Joseph M. Howard, 

William R. Glendox, 
Assistant United States Attorneys. 
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In his restatement of the case, the appellee states that: 

“The plaintiff’s father, Antonio Segreti, born in Italy 
in 1878, was naturalized in the District of Columbia in 
1904. In that same year, he returned to Italy and re¬ 
mained there until 1909. In 1912, he again went to 
Italy, remaining there until 1919. During that stay in 
Italy, the plaintiff, Rosa Segreti, was born on Septem¬ 
ber 28, 1913. In 1930, plaintiff’s father came back to 
America using an Italian passport (J. A. 15) ...” 
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What the appellee has omitted to state is that in 1919, the 
appellant’s father returned to the United States on an 
American passport and that in 1921, he again went to Italy, 
on an American passport (J. App. 11, 12) that on June 26, 
1923, the appellant’s father made an application with the 
American Consul in Messina, Italy, for an American pass¬ 
port so as to return to this country; that the application 
was denied and the passport was refused him on the 
ground that, by his return and residence in Italy during 
the period 1912 to 1919, he reacquired Italian nationality 
by reason of the Italian Nationality Law and was, there¬ 
fore, no longer an American citizen. (This application for 
the passport, the denial thereof and reasons therefor are 
on record with the Department of State in Washington, 
D. C.); that, because of the American Consul’s refusal to 
issue an American passport to him, and there being no 
other recourse open to him in order to return to his coun¬ 
try and loved ones, the appellant’s father was forced to 
seek the assistance of his son, Ben Segreti, an American 
citizen living in the United States, to arrange for the 
father’s return to the United States; that the father’s re¬ 
entry into the United States was accomplished by forcing 
the father to enter as a non-quota immigrant with an 
Italian passport; that, after arriving here, the appellant’s 
father, under oath, reasserted his allegiance to this coun¬ 
try and the fact that he was an American citizen (J. 
App. 15). 

The appellee, in his brief, has cited the Italian law and, 
in applying the same, states that because the appellant’s 
father remained in Italy during the period 1912 to 1919, he 
reacquired Italian nationality in 1914 and, therefore, the 
appellant also acquired Italian nationality, assuming the 
status of a dual national. What the appellee omitted to 
cite, however, was the American law on that point, which 
omission will be furnished to this honorable court by your 
appellant. 
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In 3 Hackworth on International Law, page 211, it is 
stated: 

“The laws of certain foreign states contain provisions 
conferring nationality upon aliens automatically upon 
the performance of certain acts, such as the resump¬ 
tion of residence over a prescribed period of time by 
a former national of the country* The Department of 
State has held in such cases that loss of nationality 
does not follow from such involuntary acquisition of 
the nationality of a foreign state. However, it has held 
that loss of nationality does result if the person upon 
whom the nationality of a foreign state has been con¬ 
ferred by its laws, indicates acceptance by a voluntary 
affirmative act.” 

Hackworth listed Italy as one of the countries whose laws 
made the reacquisition of citizenship automatic. 

Hackworth goes on to state: 

“The Department of State has held, however, ‘Mere 
residence in Italy, even though for a long duration, is 
not sufficient to establish voluntary acceptance of 
Italian Nationality. ’ The Department of State to the 
American Consul General in Borne, July 24, 1934, ibid 
130 PlETERXAKO NICHOLAS.” 

To hold that the retention or loss of American citizenship 
should be determined by the Italian law and not by the 
laws of the United States could be reduced to an absurdity. 
Suppose, for an example, that on November 1, 1951, Italy 
passed a law in which it stated that anyone who was in 
Italy on that date would from then on be a citizen of Italy 
and would forever lose the citizenship of any country from 
whence he came. Could it be said that an American who 
was visiting in Italy on that date was now a citizen of Italy 
and that because of that law, he had lost his American 
citizenship? To say the least, such a conclusion would be 
ridiculous. 

In the Elg case, relied upon by the appellee, the plain¬ 
tiff’s parents resumed their former allegiance to Sweden 
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and, therefore, by the operation of the Swedish law, the 
plaintiff became a dual national. In the case at bar, the 
appellant’s father never resumed his former allegiance to 
Italy but, in fact, demonstrated his intent to be and remain 
an American citizen by returning to this country. There¬ 
fore, the Elg case can be distinguished from the case at bar. 

The appellee also relies up on the case of Savorgnan v. 
United States. In that case, an American-born woman ap¬ 
plied for and obtained Italian citizenship, renouncing her 
American citizenship. How can the facts in that case be 
applicable to the one at bar when all of the acts in this case 
positively prove that the appellant and her father were 
against reacquiring Italian citizenship but wanted to hold 
onto their American citizenship? 

The appellee points to the alleged overt act of the appel¬ 
lant’s father in coming to this country in 1930 on an Italian 
passport and may now, therefore, argue that the father evi¬ 
denced an intent and did, therefore, ratify the reacquisition 
of his Italian citizenship. To say the least, this argument 
would be fallacious. 

The record (App. 11, 12) discloses the incontrovertible 
fact that Antonio Segreti reentered this country in the year 
1919, five years after the appellee argues that Mr. Segreti 
reacquired Italian citizenship. To obtain a visa on an ac¬ 
credited American passport, the applicant must be an 
American citizen. If that premise is true, and there can¬ 
not be any negation of that premise, the Department of 
State recognized the elder Segreti to be an American citi¬ 
zen seven years after the effective date of the Italian law 
of 1912. That application for, and approval of the Ameri¬ 
can passport in 1919, must be considered to determine Mr. 
Segreti’s intent as to his status as an American citizen. 

Again, applying the American law, we find in 3 Hack- 
worth, supra, page 212, the following State Department 
ruling: 

“From a despatch of April 10, 1933, from the Consul 
General at Naples regarding the case of Salvatore 
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Mauro it is understood that when a naturalized Ameri¬ 
can citizen of Italian origin has resided in Italy for a 
period of two years subsequent to July 1, 1912, the 
effective date of the Italian law of June 13, 1912, he 
ipso facto acquires Italian nationality under Article 
9 (3) of such law, since no act other than mere resi¬ 
dence in Italy for a period of two years seems to be 
required in order for a person of Italian origin, who 
has acquired foreign nationality, to reacquire Italian 
nationality. . . . Whether or not the Department will 
consider that the acquisition of Italian nationality in 
the manner indicated results in loss of American citi¬ 
zenship under the provisions of the first paragraph of 
Section 2, of the Act of March 2, 1907, depends upon 
whether the individual . . . manifested an acceptance 
of such nationality either by a written or oral declara¬ 
tion or by some other overt act. The Department con¬ 
siders that Italian nationality conferred under the pro¬ 
visions of the law under discussion is voluntarily ac¬ 
cepted when a naturalized American citizen of Italian 
origin (1) accepts employment by the Italian Govern¬ 
ment, (2) applies for and accepts an Italian passport 
or identity card describing him as an Italian national, 
(3) votes in the general elections in Italy, or (4) joins 
the Italian National Fascist Party. The Department 
is not unmindful of the fact that in some instances the 
application for and acceptance of an Italian passport 
or identity card may be explained in such a way that 
the person concerned should not be held to have ac¬ 
cepted Italian nationality voluntarily. In some cases, 
it may be possible for the individual concerned to show 
that the Italian document, describing him as an Italian 
national, was obtained through duress or conditions 
indicating extreme necessity or through ignorance of 
the meaning and effect of his obtaining such a docu¬ 
ment describing him therein as an Italian national.” 

It cannot be controverted that acceptance of the Italian 
passport by appellant’s father in 1930, which was forced 
upon him by the arbitrary and capricious act of the Con¬ 
sul in Messina, Italy, in denying to him his passport, must 
be construed as falling within the exceptions quoted above 
from Hackworth. 


Even under our statutes, providing that when any nat¬ 
uralized citizen shall have resided for two years in a foreign 
state from which he came, it shall he presumed that he has 
ceased to be an American citizen, it has been held that such 
presumption is rebuttable. 

In United States v. Eliasen, 11 F. (2d) 785, where one 
year subsequent to naturalization, defendant returned to 
Norway, his native land, wherein for seven years he vis¬ 
ited and worked there using Norwegian passports to visit 
there, the court held: 

“It is obvious that mere residence abroad, however 
long continued, does not absolve from allegiance, for 
that accrues only from new allegiance assumed abroad 
• • • 

Banning v. Penrose, 255 F. 159 
Sinjen v. Miller, 281 F. 889 

In the case at bar, the appellant’s father, in 1936, made 
oath that he had not been naturalized abroad, and reas¬ 
serted his allegiance to this country and the fact that he 
was an American citizen. 

As in the Eliasen case, supra, wherein the court said, 
“The presumption is precluded and overcome by the cir¬ 
cumstances and the defendant’s oath that he had not been 
naturalized abroad,” the elder Segreti’s citizenship cannot 
be forfeited on mere administrative speculation but only 
by a definite affirmative act of allegiance on the part of the 
citizen claimed to be expatriated- 

The Nationality Act of 1940 provides: 

“A person who is a national of the United States, 
whether by birth or naturalization, shall lose his 
nationality by: 

“(a) Obtaining naturalization in a foreign state, 
either upon his own application or through 
the naturalization of a parent having legal 
custody of such person: ...” 

In view of the facts and circumstances of this case, it 
certainly cannot be said that the appellant’s father has 
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ever accepted naturalization in a foreign state. All of the 
facts refute such contention. Therefore, the appellant does 
not come within the purview of the Nationality Act of 1940. 

It is respectfully submitted that the appellant’s father, 
by remaining in Italy from 1912 to 1919, did not lose his 
American citizenship; that he did not reacquire Italian 
citizenship and that, therefore, the appellant has never lost 
her American citizenship nor has she ever acquired Italian 
nationality, and has at no time been a dual national. 

Respectfully submitted, 

Joseph M. Bontjso, 

Attorney for Appellant, 

1010 Vermont Avenue, N. W., 
Washington 5, D. C. 



